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on motions to reopen under §2.734 of
this chapter.

(b) In any such proceeding, the pre-
siding officer will determine those
matters in controversy among the par-
ties within the scope of NEPA and this
subpart, specifically including wheth-
er, and to what extent, it is practicable
to adopt the environmental impact
statement prepared by the Secretary of
Energy in connection with the issuance
of a construction authorization and li-
cense for such repository.

(c) The presiding officer will find
that it is practicable to adopt any envi-
ronmental impact statement prepared
by the Secretary of Energy in connec-
tion with a geologic repository pro-
posed to be constructed under Title I of
the Nuclear Waste Policy Act of 1982,
as amended, unless:

(1)(1) The action proposed to be taken
by the Commission differs from the ac-
tion proposed in the license application
submitted by the Secretary of Energy;
and

(ii) The difference may significantly
affect the quality of the human envi-
ronment; or

(2) Significant and substantial new
information or new considerations
render such environmental impact
statement inadequate.

(d) To the extent that the presiding
officer determines it to be practicable,
in accordance with paragraph (c) of
this section, to adopt the environ-
mental impact statement prepared by
the Secretary of Energy, such adoption
shall be deemed to satisfy all respon-
sibilities of the Commission under
NEPA and no further consideration
under NEPA or this subpart shall be re-
quired.

(e) To the extent that it is not prac-
ticable, in accordance with paragraph
(c) of this section, to adopt the envi-
ronmental impact statement prepared
by the Secretary of Energy, the pre-
siding officer will:

(1) Determine whether the require-
ments of section 102(2) (A), (C), and (E)
of NEPA and the regulations in this
subpart have been met;

(2) Independently consider the final
balance among conflicting factors con-
tained in the record of the proceeding
with a view to determining the appro-
priate action to be taken;
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(3) Determine, after weighing the en-
vironmental, economic, technical and
other benefits against environmental
and other costs, whether the construc-
tion authorization or license should be
issued, denied, or appropriately condi-
tioned to protect environmental val-
ues;

(4) Determine, in an uncontested pro-
ceeding, whether the NEPA review con-
ducted by the NRC staff has been ade-
quate; and

(6) Determine, in a contested pro-
ceeding, whether in accordance with
the regulations in this subpart, the
construction authorization or license
should be issued as proposed.

(f) In making the determinations de-
scribed in paragraph (e), the environ-
mental impact statement will be
deemed modified to the extent that
findings and conclusions differ from
those in the final statement prepared
by the Secretary of Energy, as it may
have been supplemented. The initial
decision will be distributed to any per-
sons not otherwise entitled to receive
it who responded to the request in the
notice of docketing, as described in
§51.26(c). If the Commission or the
Atomic Safety and Licensing Appeal
Board reaches conclusions different
from those of the presiding officer with
respect to such matters, the final envi-
ronmental impact statement will be
deemed modified to that extent and the
decision will be similarly distributed.

(g) The provisions of this section
shall be followed, in place of those set
out in §51.104, in any proceedings for
the issuance of a license to receive and
possess source, special nuclear, and by-
product material at a geologic reposi-
tory operations area.

[64 FR 27870, July 3, 1989]
RULEMAKING
§51.110 [Reserved]

PUBLIC NOTICE OF AND ACCESS TO
ENVIRONMENTAL DOCUMENTS

§51.116 Notice of intent.

(a) In accordance with §51.26, the ap-
propriate NRC staff director will pub-
lish in the FEDERAL REGISTER a notice
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